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CO-PRODUCING JUSTICE: THE NEW IMPERATIVEI
Edgar S. Cahn*
Articles on the delivery of legal services to the poor understandably focus on
needs and on ways to meet those needs. Those who have worked in the trenches
know the magnitude of those needs. When we confront a case of official lawlessness, denial of a right or invasion of a right by officials, we know we are where we
need to be. When we provide protection against child abuse or spousal abuse,
when we secure an entitlement that was improperly denied, we are doing what
has always defined our profession at its best. And when we just help a person get
through the maze of complexity and delay and mystery that the law creates, we
are responding to the call of equal justice that needs no further justification. It is
what we are here to do.
Nonetheless, we set ourselves up for attack. Some accuse us of undermining
the work ethic by taking from those who do produce and rewarding those who
are not productive. Others assert that we are merely acting out of self-interest,
trying to make the case for public works programs for poverty lawyers. Some go
further and say that we do more harm than good by creating dependencies, by
paralyzing activists, by diffusing discontent and by immobilizing citizen groups
and community groups. John McKnight, because of his lifelong commitment to
addressing issues of disenfranchisement and powerlessness, levies the most disturbing indictment:
In a modernized society where the major business is service, the political
reality is that the central "need" is an adequate income for professional
servicers and the economic growth they portend. The masks of love and
care obscure this reality so that the public cannot recognize the professionalized interests that manufacture needs in order to rationalize a service
economy. Removing the mask of love shows us the face of servicers who
need income, and an economic system that needs growth.2
There has been a critical element missing from the goals, objectives and strategies undertaken by lawyers seeking to redress injustice or to address social
problems related to poverty. I call it Co-Production.
Defined most restrictively, Co-Production is labor the consumer must supply
in order to achieve the end result sought jointly by producer and consumer. For
example, teachers need students to work, doctors need patients to follow a speci* Professor of Law Emeritus at the University of the District of Columbia Davis A. Clarke
School of Law.
1 This Article incorporates elements and excerpts from the author's forthcoming book: No
More Throwaway People: The Co-Production Imperative."
2 John McKnight, The Careless Society, 40.
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fied regimen, and substance abuse specialists know that support groups are essential to the ongoing recovery of their clientele. All too often, the participation
sought by the professional is circumscribed by what the professional wants or
needs. That treatment-bounded expectation disregards, dismisses or disallows
the much richer, seemingly irrelevant world in which both would choose to live.
Co-Production thus insists that the labor be elevated, that the capacity of the
laborer be acknowledged, and that the contribution be valued.
Where Co-Production is present, the end product partakes of the nature of a
public good: safety, mutual support, trust, reciprocity. Recent research on collective efficacy provides important support for the unique public or social dimension
of Co-Production. With explicit Co-Production, the relationship; between professional and non-professional shifts from one of subordination and dependency; to
parity, mutuality and reciprocity. Co-Production thus emerges as a process that
fosters new behavior that alters the conventional distinctions between producers
and consumers, professionals and clients, providers and recipients.
Co-Production is the contribution needed from the client or client community
as the ultimate consumer of legal services and more fundamentally as the ultimate consumer of injustice. 3 This Article argues that Co-Production is essential
to addressingfundamental issues of socialjustice. Indeed, without Co-Production,
little that we as professionals, organizations or programs achieve will meet our
goals.
This Article seeks to summarize some of the ways that the Time Dollar Institute has been endeavoring to test this hypothesis utilizing a tax-exempt, local,
electronic currency called Time Dollars.
Time Dollars are a form of money that people earn by helping each other and
spend getting help. One hour = one Time Dollar. Time Dollars confer spending
power. One Time Dollar buys one hour of service. People spend Time Dollars to
get help for themselves or their families or to purchase food or health care at a
discount. Because Time Dollar exchanges do not constitute commercial transactions, they have been determined to be tax-exempt, do not count as income, and
have no effect on benefits (food stamps or public assistance). Time Dollars function as an electronic currency to record, store and reward transactions where
neighbors help neighbors (by providing child or elder care, transportation, cooking, home improvement). 4 In short, Time Dollars are simply a tool, an instrument, and a mechanism for generating Co-Production.

3 Confronting Injustice: The Edgar Cahn Reader, (ed. L. Cahn) p.7 (1962)
4 See generally, E. Cahn, Reinventing Poverty Law, 103 Yale L. J.2133 (1994) (For additional
information on how Tune Dollars are being utilized in different contexts and the tax implications, see

the Institute's web page at http://ww.timedoflar.org. Powerful, user-friendly software is available at
no cost for downloading from that site.)
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Legal services for the poor must undertake to generate Co-Production if we
are to make any progress in realizing the constitutional mandate "to Establish
Justice" or the much older imperative: "Justice, Justice, shall ye pursue."
The Time Dollar Institute has just completed the first stage of an inquiry designed to understand what it will take to generate the kind of sustained, broadlybased contributions from consumers that we have come to believe is essential.
The remainder of this Article lays out our present understanding of the fundamental components of Co-Production and then seeks to provide illustrations that
draw upon demonstrations of the utilization of Time Dollars to generate Co-Production in different law-related contexts.
There are four primary principles, which serve both as essential elements and
indicators of whether or not Co-Production has been incorporated in efforts to
address social problems:
1. Assets. The real wealth of this society is its people. Every human being
can be a builder and contributor. It takes only the capacity to love, to care,
5
to express appreciation, to learn, to participate, to reach out to others.
2. Reciprocity. We need each other. The impulse to give back is universal.
Every act of giving, of caring, of service can spark an act of giving, of caring,
of service to someone else in return. 6
3. Work. Work must be redefined to include whatever it takes to rear
healthy children, preserve families, make neighborhoods safe and vibrant,
care for the frail and vulnerable, redress injustice and make democracy
work. We cannot permit the market economy to have the final say in defining "productive" work.7
5 See generally, the pioneering work of John McKnight and John Kretzmann. Like other helping professionals, lawyers for the poor are motivated by a desire to help using our special skills and
training - so we tend to look at human beings through a lens designed to identify problems or needs.
We tend to see only needs and deficiencies, and we rarely endeavor to provide an opportunity for the
individual (or group) to demonstrate unique strengths and assets - unless of course, those are of
direct use to us as lawyers. McKnight and Kretzmann have become fashionable. Professionals now
claim to invoke and embrace a strength-based approach. But practice remains largely unaltered:
strength-based equals willingness to fulfill the regimen professionals prescribe. For most profession.
als, "assets" become synonymous with capacity to function "successfully" as a docile and compliant
client.
6 "Reciprocity will never play on the street," says Calvin Pearce who directs a Time Dollar
program that has reached and rescued several thousand disadvantaged students in Chicago's public
schools. He advises, "You have to say- Volunteering is a one way street; Tune Dollars is a two way
street. That will play." Interestingly enough, Martin Simon who has launched the first Time Dollar
program in Gloucester, England, reports a similar language problem with the word -reciprocity."
"That word just isn't one that people know or use." He finds he has to use terms like -pay back" and
folk expressions such as "what goes around, comes around" to convey the concept.
7 This takes on critical dimensions in the context of welfare-to-work. See discussion infra at
footnote. Jobs that pay decent wages may be scarce-but there is ample work to do. With the exception of Gary Becker, economists have ignored or overlooked the non-market world because it is not
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4. Social capital. Trust, reciprocity, and civic engagement create a social
infrastructure as essential as roads, bridges, and utility lines. The producers
of social capital have earned the status of shareholders in the abundance
that society yields.
Co-Production, understood as the manifestation of these four principles, literally
redefines possibility. Fully understood, it provides the opportunity and the power
to create a world where any person willing to contribute by helping another can
earn sufficient purchasing power to enjoy a decent standard of living and opportunity to learn and to grow.
EXPLORING THE IMPLICATIONS OF CO-PRODUCTION FOR LEGAL SERVICES FOR

THE POOR

This Article argues that we, as advocates for justice, must begin to intentionally
generate Co-Production from our clients, be they individuals, families, groups or
entire communities. This involves a four-pronged inquiry as to how that Co-Production might be incorporated and what gains it might make possible if it were
incorporated.
Because the discussion below looks at efforts to do this using Time Dollars, it
is necessary to be explicit. Co-Production is essential but Time Dollars are not.
They are merely a new mechanism, a tool, to get the real job done; generating
essential contributions and critical empowerment. We have used Time Dollars
because, in the context of poverty and disenfranchisement, this currency enables
people for whom the market has no use to define themselves as workers and
contributors. Time Dollars provide a way for organizations and communities to
value and reward activities that market pricing tends automatically to devalue.
And Time Dollars empower people to convert personal time into purchasing
power which validates the worth of their work.
The following section contains both an explanation and illustrations of ways
that Time Dollars have been used to generate Co-Production in four law-related
contexts:
a.
b.

providing legal services to individuals and groups;
structuring effective community building initiatives;

C.

monetarized. And in the past, vast, essential labor has been supplied by the subordination of women

and the exploitation of immigrants and children. This non-market economy functions on fundamentally different principles from markets. For production, it substitutes maximum self-sufficiency for the

market economy's reliance on specialization. For distribution, it replaces market pricing with considerations such as need, equity and contribution. lime Dollars are essentially a form of "appropriate
technology" to rebuild the non-market economy, to enable it to reclaim some lost territory, and to
create new kinds of extended families as a way to address problems and meet needs.
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enhancing the capacity of the legal system to reduce and deter violence, increase law abidingness, rehabilitate offenders and further the goals
of restorative justice; and
providing economic and civic empowerment to disenfranchised
d.
groups and communities.
Services: IncorporatingReciprocity.
Example 1. In the Public Entitlements Clinic at the U. D.C. School of Law,
clients were told they could earn Time Dollars as a way of giving back to the
community in return for the legal services provided by law students. One client
had been denied disability benefits twice; the students argued successfully before
an administrative law judge that his mental impairments were indeed severe
enough to prevent him from holding down any job in the market economy. He
was reminded about his commitment to pay back. When told he was really
needed to help out with distributing groceries at SHARE, he beamed with pride
that he could so something that mattered and he called every morning to make
sure of his ride to the warehouse. He earned Time Dollars by working all day for
several days, from dawn to dusk, lifting bags of potatoes, breaking down boxes,
distributing groceries to seniors, carrying their bags to waiting cars or vans in a
Time Dollar program where members paid $14 and 2 Time Dollars for $40 worth
of groceries. A man who could not hold down a job in a sheltered workshop and
who had been institutionalized for 19 years was delighted to use his strengths to
become a paying client.
Example 2. In 1996, MANNA, a community development corporation that
builds low income housing in Washington, was looking for legal services to close
crack houses in neighborhoods they were trying to upgrade, to trigger an investigation of suspected police corruption that protected the crack dealers, to keep a
beloved neighborhood school from being closed by school authorities, and to secure the moneys appropriated by Congress to clean up a playground, that had
once been the pride of the nation's capital, but had been taken over by drug
dealers because the community could not get the money released.
The Time Dollar Institute offered to broker a retainer with a major law firm
that would include a neighborhood commitment to pay for the legal services in
Time Dollars. Some weeks later, MANNA was able to work out the details of the
retainer with Holland & Knight.8 A year-and-a-half later, all but one crack house
is closed; there is a continuing shake-up of the police department; the neighborhood school remains open and the funds for John F. Kennedy Playground have
been released.
8 I wish to acknowledge the special contribution by Steve Hanlon, Judy Sinkin, and Ted Small
in making it all come together. A special acknowledgment is due Chesterfield Smith, both for his

direct involvement and for the ethos of public service that he has made such an integral part of the
firm's culture.
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Last year Holland & Knight, working on behalf of MANNA and the residents
of Shaw, compiled $234,979 worth of billable hours. The entire bill has been paid
- in Time Dollars - earned by residents doing clean-up, providing escort for
seniors, helping paint the elementary school, tutoring after school, campaigning
for street lights, landscaping and cleaning up the playground.
Holland & Knight had no difficulty with the idea of rendering a bill. More
importantly, the lawyers there know that this work is different from other pro
bono work they have done. They know they can write by-laws for community
groups, draft wills, secure uncontested divorces forever - and nothing changes.
The need is unending. But these same lawyers understand that if every hour of
legal work they do generates an hour of self-help in the community, then what
they do is making a real difference. That is what sold Holland & Knight. And that
is clearly part of what convinced the American Bar Association to give national
recognition to Holland & Knight for its outstanding pro bono work in 1997.
If Co-Production by the client or client community is essential, then we must
ask a difficult question: When we provide legal services without seeking some
form of pay-back or contribution from the client, are we inadvertently sending a
message that sabotages our objectives? We may think we are sending one message: "I want to help you." But the message received may be very different. It
may be: "You are getting it free because you have nothing I need, want or value."
It is time to turn the provision of those services into a catalyst to generate
mutual self-help. I submit that a shift from essentially unilateral transactions to a
mode characterized by reciprocity and mutuality enhances the effort, reinforces
self-esteem and redefines the transaction from one of receiving help to one of
making a contribution to others.
One of the simplest ways to generate Co-Production is to charge a fee payable
in Time Dollars, earned by helping someone else. 9 Charging a Time Dollar fee
for legal services will strike some as offensive. Yet, both individual clients and
community groups have no difficulty when I tender the following explanation: I
can keep you from being evicted - but I cannot make where you live a place I
would like to live and raise my children. So if my life's work is not to be expended
in a series of ego-satisfying but ultimately trivial victories, I need what only you
can do in your community as badly as you need what only I can do in the
courtroom.
9 Where such services have been provided free in the past, it is harder to start charging a fee
because people regard such services as a form of entitlement, even if there are long waiting lists and

the "entitlement" is more illusory than real. In these contexts, most groups choose to continue to
make a certain amount of services (and goods) free but to require some form of contribution in return
for either quantitative or qualitative enhancements. Thus, extended services (beyond 2-3 initial consultative sessions) or specially enhanced services (e.g., the equivalent of a VIP lounge for Frequent
Flyer travelers) can be introduced on a fee-for-service basis.
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Charging a fee in Time Dollars enables people to pay back and simultaneously
provides external corroboration of the worth of their efforts. In this context, Time
Dollars function to assert that the ultimate wealth of this society is human beings;
that we all have something special to offer - and above all, that we need each
other.
Building Community: GeneratingSocial Capital
Example 3. The graffiti inscription, "War Zone", captured both the spirit and
reality of life and death at Benning Terrace, a public housing complex in South
East Washington. One year-and-a-half ago, residents earned Time Dollars by
looking out the window of their apartments, noting when one of several gangs
had cleared out, and then dialing a phone number and code that flashed on the
screen of beepers that neighbors took with them when they went shopping at the
only available convenience store on Alabama Ave. Waiting for the "All Clear"
code was a daily ritual. During those first months, the other way that residents
earned Time Dollars was fixing and serving food at the repasts following the
string of funerals from drive by shootings.
A visitor to Benning Terrace in December 1997 came back with a very different image. He reported seeing a pig-tailed 5 year old girl march up to a 6'3"
teenager, complete with tattoo, gold tooth and gold chains and say: "You know,
we have trash cans here and we use them." Somewhat dazed, the young man
leaned over, snatched up the candy wrapper he had discarded on newly laid turf,
and strode off. To anyone knowing Benning Terrace history, that seemed like an
act of raw courage. To the little girl, it was simply who she was. One of her Time
Dollar duties had been helping clean up litter. Another had been attending story
hour reading sessions - listening to and reading storybooks. In fact, she was a
breadwinner for her family. A Time Dollar food bank allowed members who paid
monthly dues of 10 Time Dollars to receive at least two bags of groceries from a
food bank that, last year, generated 78,560 hours of neighbors helping neighbors.
It should be made explicit: Time Dollars did not do it alone. The bulk of public
credit and media attention has rightly gone to a group called Concerned Black
Men who negotiated a critical truce and who helped secure funds from the Housing Authority to provide temporary employment for the newly formed Brothers
of Benning Terrace. The jobs were important and what those young men did
made a visible difference: painting over the graffiti, helping to lay the sod, and
digging up a community garden. There has been no killing for six months. But
Time Dollars were critical, partly because they remained almost invisible. During
those months, residents earned Time Dollars by providing ongoing, visible support with mid-day home-cooked meals for those young men as they worked to
clean up the neighborhood, helping build a new community ethos.

THE

UNIVERSITY OF THE DisTR cr

OF COLUMBIA LAW REVIEW

Example 4. The Baltimore Housing Authority has decided to incorporate
Time Dollars as a portion of monthly rent in its new Hope VI community. All
families, before moving in, will sign a lease committing them to provide 8 hours
of community service per month - and a resident council, working collaboratively with the project's management, will decide whether to budget that "revenue stream" for physical maintenance, security, social services or amenities. All
members of the family, including school age children, will be asked to co-sign that
part of the lease. And a neighborhood tribunal will deal with any no-shows or
failure to pay the Time Dollar rent.
Example 5. In Hampton, Virginia, the Neighborhood Development Office in
the Mayor's Office is considering ways to vest a Time Dollar self-taxing power by
creating Neighborhood Improvement Districts. They are exploring modeling it
on BID, the Business Improvement Districts, which numerous municipalities
have created, permitting 51% of local businesses to levy a tax on themselves for
specific, limited purposes that enhance the attractiveness of that district. Hampton is exploring whether it can authorize the creation of neighborhood improvement districts in which residents could levy a tax whereby residents would have
the option of paying in either dollars or Time Dollars to improve local services,
schools, and facilities. Even a residential complex could levy on its residents a
monthly service fee to pay for improved services, maintenance, security and
amenities.
Variations on this basic approach take different forms. In Portland, Oregon,
the Rose Community Development Corporation has launched its own Time
Traders program and has incorporated a Time Dollar mortgage in the financing
package so that homeowners, getting below market financing, are paying back
with an obligation to help build community. Habitat For Humanity provides
housing that comes with a no interest mortgage - but an obligation to pay back
with 500 hours of labor helping build houses for others.
ANALYSIS

Attempts to create community of place require more than real estate, structures and landscaping. The National Center for Housing Management has been
trying to get out word of what that means:
A community's infrastructure usually means capital investments in roads,
bridges, sewers, utility lines, systems upon which the entire community public and private - relies. But there is another kind of infrastructure: networks of neighbors, who know each other, help each other, trust each
other- informal support systems and neighborhood institutions. If you
could map it, it would look like a web of connecting circles, loops and
diagonals. It would be a network of caring, of mutual help, and of civic
responsibility. That infrastructure represents the accumulated social capital
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of a community. When it crumbles, neighborhoods disintegrate and community vanishes. Rebuilding that infrastructure then requires an investment of
new social capital. Now, there is a tax-exempt social
currency, Time Dollars,
10
that can be used to rebuild that infrastructure.
In the past, lawyers have tended to treat this kind of analysis as outside their
domain. But now it is taking on a different dimension. Lawyers will have the final
say on the mortgage documents, the leases, the authorizing legislation that injects
social capital into the conveyancing and authoring language. And it is likely to be
lawyers who create or at least review arrangements for dispute resolution forums
and procedures when cases of non-performance arise.
The concept of contributed labor as an obligation of tenancy and citizenship is
hardly new. In Butler v. Perry," the Supreme Court affirmed a decision by Florida's Supreme Court refusing relief by habeas corpus to a person convicted of
failing to do the required work on the public highways saying:
In view of ancient usage and the unanimity of judicial opinion, it must be
taken as settled that, unless restrained by some constitutional limitation, a

state has inherent power to require every able-bodied man within its jurisdiction to labor for a reasonable time on public roads near his residence
without2direct compensation. This is a part of the duty, which he owes to the
public.'
10 Calm & Richardson, Tune Dollars: Rebuilding A Social InfrastructureOne Hour at a lime,
HousInG MGm-r. Q., Spring 1996, at 14.

11 240 U.S. 328 (1916)
12 The Court provides an extensive review of the roots of this obligation in Roman Law.
The law of England is thus declared in Blackstone's Commentaries, bk. 1, ... 'Every parish is

bound of common right to keep the highroads that go through it in good and sufficient repair;
unless by reason of the tenure of lands, or otherwise, this care is consigned to some particular
private person. From this burthen no man was exempt by our ancient laws, whatever other
immunities he might enjoy: this being part of the trinoda necessitas, to which every man's

estate was subject; viz., expeditio contra hostem, arcium constructio, et pontium reparatio.
For, though the reparation of bridges only is expressed, yet that of roads also must be understood; as in the Roman law, with respect to the construction and repairing of ways and
bridges no class of men of whatever rank or dignity should be exempted.' The trinoda necessitas was an obligation falling on all freemen, or at least on all free householders. Vinogradoff, English Society in the Eleventh Century, p. 82.
From Colonial days to the present time conscripted labor has been much relied on for the con-

struction and maintenance of roads. The system was introduced from England, and, while it has produced no Appian Way, appropriateness to the circumstances existing in rural communities gave it
general favor.[Citations omitted] In 1889 the statutes of twenty-seven states provided for such labor
on public roads. Young's Recent Road Legislation.
The ordinance of 1787 for the government of the Northwest Territory declares: "There shall be

neither slavery nor involuntary servitude in the said territory, otherwise than in punishment of crimes,
whereof the party shall have been duly convicted.'... In 1792 the territorial legislative body passed an

act providing- 'That every male inhabitant of sixteen years of age and upwards on being duly warned
to work on the highways by the supervisor in the township to which such inhabitant may belong shall
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Recent research seeking to explain why one finds different levels of violence in
neighborhoods that are identical with respect to all other pertinent variables directly supports a social capital analysis. Over eight thousand interviews were
conducted by Harvard researchers in different Chicago neighborhoods as part of
an NIH study. They found that when one eliminated all other variables, the one
characteristic that accounted for less violence was the willingness of neighbors to
intervene on behalf of children. 13 The study labeled this variable "collective efficacy" that is produced by the willingness of residents to stop acts like truancy,
graffiti painting and street-corner "hanging" by teen-age gangs.
Marian Wright Edelman declares "service is the rent we pay for living." If the
Baltimore Housing Authority can take that literally, can we do less? To the extent
that lawyers for the poor seek to advance a community building agenda, it is clear
that they need to spell out the forms of contribution that are obligatory. Perhaps,
one day, failure to take growing knowledge of "collective efficacy" into account
may one day rank as an omission on a par with that which Cardozo found in
MacPherson v. Buick Motor Co.14: "If the nature of a thing is such that it is
reasonably certain to place life and limb in peril when negligently made, it is then
a thing of danger. Its nature gives warning of the consequences to be expected."
A proactive approach obliges us to incorporate forms of Co-Production into
initiatives designed to build community and create a civil society.
3.

Changingthe Justice System

Example 6. A Time Dollar Youth Court. In Washington, DC, the Chief Judge
of the Superior Court, Eugene Hamilton, authorized the Time Dollar Institute to
create a Youth Court at the U.D.C. David A. Clarke School of Law having jurisdiction over non-violent first offenders. The design had the express purpose of
supplying critical elements that the court system could not: peer pressure and
acceptance by the community in a way that valued these young people as assets.
repair to the place and at the time by the said supervisor appointed with such utensils and tools as
may be ordered him wherewith he is to labour and there abide and obey the direction of such supervisor during the day in opening and repairing the highway.' (Sec. 5, chapter IV., Laws passed from July

to December, 1792, Laws of the Territory Northwest of the Ohio, 1788-1798.) An act of the general
assembly of the territory passed in 1799, declared: 'That all male persons of the age of twenty-one
years, and not exceeding fifty, who have resided thirty days in any township of any county within this
territory, who are not a township charge, shall over and above the rate of assessment hereinafter
mentioned, be liable, yearly and every year, to do and perform two days' work on the public roads,

under the direction of the supervisor within whose limits they shall be respectively residents.' (Sec. 10,
chapter 28 of Northwest Territory Acts 1799.)

By their several Constitutions the states within the limits of the Northwest Territory prohibited
involuntary servitude substantially in the language of the 1787 ordinance, and with the possible exception of Wisconsin, all of them early enacted and long enforced laws requiring labor upon public roads.
13 R. Sampson, S. Raudenbush & Earls, Neighborhoods and Violent Crime: A Multilevel Study
of Collective Efficacy, 277 Sci. MAG., Aug. 15, 1997, at 873-1004.
14 217 N.Y. 382 (1916)
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Eight jury pools have been established at public housing complexes and in high
schools. Youths, empowered to function as co-producers of juvenile justice, engage in direct dialog with offenders and their parents and then impose sentences
with a range of elements including community service, restitution, an apology and
jury duty. The Youth Court works in partnership with community groups that
oversee the performance of community service.
Time Dollars link community service and law abidingness to rewards and future opportunity. When these young jurors have earned 100 Time Dollars, they
can purchase a recycled computer with software. Similarly, offenders, upon completing their sentence, can earn Time Dollars, either by serving as jurors or by
continuing work with the community organizations where they performed their
sentences. In the past year, fewer than 10% of the youngsters coming before the
Youth Court were re-arrested. Jobs have been offered to offenders who have
completed their community service sentences. Perhaps most importantly, serving
on the Tune Dollar Youth Court may be the only place where a teenager can now
gain status by urging responsible, decent behavior, by saying do not harm someone and by calling for prudent risk avoidance.
Mobilizing peers means something very different in the context of inner city
youth. We were not dealing with isolated instances of deviant behavior. Studies
projecting minority involvement in the justice system predict that, if current
trends continue, over 90% of African American males will be under court jurisdiction before they reached the age of 30. That makes so-called deviant behavior
look like a dominant culture. When we trained the first group of jurors, a young
man who had spent some time in prison summed up his life choices and his preferences in haunting words:
"I'd rather be carried by six than judged by twelve."
Death was less to be feared than the life he could envision. Our job was to create
a different set of options by creating a new sub-culture - a place where it was
safe to say to a peer something as simple as: "Don't do something stupid." We
had to teach, or more precisely, we had to give permission to prospective jurors
to confront their peers with the obvious:
"You knew when you got into that car that there was no way that Mercedes belonged to him."
Or to say out loud:
"If you hang out at that comer, you know sooner or later you're going to
get busted. And with that crowd, someone is bound to be carrying some
drugs."
Young people think those thoughts. They just don't get reinforced or affirmed by
saying them. Indeed, those are things you had better not say if you want peer
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acceptance. Creating a youth court means creating a world where young people
are supported and affirmed for saying what they know:
"Don't hurt someone. Don't take something that isn't yours. Don't take
that kind of risk."
In a case involving a boy charged with stealing a car, the defendant had explained his actions by citing the fact that keys had been left in the car's ignition.
One juror who had served time himself and was now heavily involved in the
church pounced on that excuse:
"Just because you see a car with the key in the ignition doesn't mean
some higher voice is ordering you to jump in and drive it off."
The other jurors tried gamely to suppress a laugh and nodded in agreement.
Coming from an adult, the same words likely would have gone in one ear and out
the other. Coming from a peer, with others agreeing, those words nearly brought
the defendant to tears.
Another boy found himself before the Time Dollar Youth Court for driving
the family car without a license. His grandmother was seated next to him, embarrassed and in tears.
"The jury hereby sentences you to either write a letter of apology to your
grandmother or give her a great big hug right now," the jury foreman said.
The boy opted for the hug as the jury broke into applause.
Being part of the Time Dollar Youth Court makes it permissible to say those
things. It vests those kids with a responsibility to tell it like it is - to kids whom
they have never seen before. That takes more than teaching. It entails the creation of an environment that supports those values.
Youth are the "consumers" of juvenile justice. What they perceive is that they
are just as likely to be consumers of injustice. Consider the following case. A

young man appears before a jury of his peers charged, according to the police
report, with having slashed the tires on his teacher's Lexus because she kept him
after school for failing to hand in his homework. The teenage jury hears the
young man explain that he knows he did wrong - but he lost control because he
had begged the teacher to be permitted to leave for ten minutes in order to bring
his younger brother and sister safely home across gang territory from a neighboring school. That was his "job." He had promised his mother and father that they
could count on him. And being kept in after school put his younger brother and
sister in real physical danger. He was beside himself with rage, shame that he had
let his parents down and fear for his brother's and sister's safety.
The teen jury returned from its deliberations with a four-part sentence:
1. Get this kid another teacher-a teacher who doesn't understand what
this kid was going through has no business being his teacher;

CO-PRODUCING JUSTICE

2. Write a letter of apology to the teacher and make a good faith payback
of at least $30 that you personally earned; and
3. Write a letter of apology to your younger brother and sister explaining
to them why, despite the provocation, this was no way to act. They look up
to you. You need to put them straight that acting out this way is not right.
4. Hang out a minimum of 20 hours at a Boys Club over the next month.
You need to be a kid and spend some time just being with your own age
group.
Being a consumer of the juvenile justice system in all likelihood means that
you have been disrespected, written off, and generally (or specifically) found
wanting by society. Being a Co-Producer of justice means bringing a different
perspective into the system, the perspective that comes when one has been a
consumer of injustice.
Co-Production of justice is not a static process. For the Youth Court, the first
major change was to incorporate jury duty as a mandatory element of each sentence. That now means that two additional juries, comprised one hundred percent
of former respondents, are now confronting peers who are sitting where they sat
only weeks or months before. So far, that appears to have proven highly successful in imparting a different sense of self and possibility for those youths.
The millennium inaugurated a second major advance in giving new meaning to
the Co-Production of juvenile justice. In January, a brand new grand jury was
empanelled, drawn from the eight petit juries, in session at different public housing complexes, schools and community sites. The objective is to provide youths
with a voice and a forum that can speak truth to power. These teenagers have
earned the right to hold the system accountable because they have been going at
personal risk to make the system work and to help guide their peers down a new
path.
Co-Production of juvenile justice means more than processing cases. It means
asserting the right to investigate the system, holding it accountable and demanding change where change is indicated. Law professors and law students from the
UDC David A. Clarke School of Law are functioning as the investigative staff for
the grand jury, doing the research, identifying witnesses, compiling data. In January 2000, this precedent-making grand jury received its initial charge. First, the
grand jury will examine the extent to which public schools contribute to the
problems that bring kids before the youth court. Second, the grand jury will be
undertaking an examination of what the city is and is not doing about drug abuse
by teenagers. It will be doing so with a view toward determining to what extent
District practices contribute to circumstances that bring a juvenile before the
Youth Court, but it will also be trying to determine what they, as jurors on a petit
jury, might need to be able to include in a sentence that might make a difference
in terms of drug abuse.
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Juvenile justice needs the Co-Production of justice to move to this systemchange level if juvenile courts are to cease functioning as a feeder system for the
adult criminal system.
Example 7. Securing Representation in Sexual Abuse And Other Gender Related Cases By Becoming Activists. In Miami, the Florida Immigrant Advocacy
Center has launched Lucha ("the struggle"), a women's legal project to help lowincome immigrant women overcome the abuse they face at home and at work.
Lucha is a membership project; to become a member, women must enroll in
Lucha's six week training class and commit to paying dues in Time Dollars
earned by contributing to other women's struggles and to the organization. The
activities that qualify include: accompanying another woman to her injunction
hearing; providing transportation to a meeting for another member; writing a letter to a government official; meeting with government officials; picketing; and
explaining the legal process they went through to another member who is facing
the same process.
In short, becoming an active participant in the struggle is the price exacted for

securing representation of two kinds: (1) representation of battered immigrant
women married to U.S. citizens or legal permanent residents assisting those women to legalize their immigration status under the Violence Against Women Act
of 1994 without the cooperation or participation of their abuser; and (2) assistance for immigrant women with gender-related employment problems such as
sexual harassment or pregnancy discrimination. Lucha also assists women workers in predominantly female industries such as garment workers, cleaning services, and domestic workers, with wage claims, unemployment and other workrelated issues.
Example 8. Representation in Immigration Proceedings. Both in Miami and
in California, people seeking help with adjusting their immigration status are being called upon to help others who come after them to fill out the forms, to serve
as translators and to function as support staff in operating weekend clinics to
manage mass processing. In California, the California Rural Legal Assistance
Foundation is utilizing Tune Dollars as a way of rewarding clients who help work
with the next wave of clients seeking to meet critical filing deadlines. Likewise in
Miami, the Hispanic Coalition is making heavy use of Time Dollar workers to
help process immigration forms and to enable those who have received help to
pay back by helping others.
Example 9. The Workplace Project: Fighting Exploitation of Latino Immigrants. Without the use of Time Dollars, Jennifer Gordan, founder of the Workplace Project, knows how to secure Co-Production. She calls it organizing. To
receive help, workers have to give back - starting with receiving instruction in
workers' rights and by learning organizing techniques. Then she puts them to
work in legal and legislative advocacy. That strategy has yielded awesome results:
a successful campaign to make New York's wage enforcement law tougher; court
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victories that won more than $300,000 in back wages and benefits for hundreds of
workers; an organizing campaign by 200 day laborers that secured a 33% increase
in daily wages; and a justice committee that in one year carried out 22 instances
of mobilizing members to picket businesses or owners' homes. Over 400 workers
were trained to represent themselves in unemployment or small claims court
hearings with an 84% win rate. To break the cycle of exploitation and abuse,
workers are now trained to develop cooperative enterprises. The pilot was the
Cooperative Landscaping Innovation Project, owned and operated by immigrant
workers, offering a wide range of organic landscaping and gardening services to
Long Island's homeowners, churches and synagogues.
ANALYSiS

The legal system itself needs to engage consumers on two levels. First, there is
a need to address specific injustices on a far greater scale than a handful of legal
service lawyers can achieve - and second, consumers must have a hand in creating and staffing new legal institutions that will enhance the capacity of the legal
system to respond to legitimate grievances, to curb destructive behavior, to make
whole the injured and to heal communities ravaged by various forms of
lawlessness.
Tune Dollars provides a tool to reward Co-Production. But as demonstrated
by the Workplace Project on Long Island, Community Boards providing neighborhood dispute resolution in San Francisco, and Peacemaker Courts on the Navajo reservation, it is possible to engage people as Co-Producers in resolving
disputes, defining and applying appropriate standards and initiating healing and
remedial processes that advance goals best characterized as forms of restorative
justice.
4. Economic Empowerment Welfare to 5Work, Entrepreneurship,and
Community Economic Development'
Example 10. In Washington, DC, Baltimore, MD, Tacoma, WA, and other
localities, the Tume Dollar Institute is working with community-based organizations to establish a Community Service Employment Agency. Under federal law,
TANF recipients earning Tune Dollars satisfy the work participation requirement. TANF recipients can keep their benefits by earning Tune Dollars engaging
in various forms of community service. The Employment Agency is designed to
play at least four roles:
15 See generally, B. Glick & M Rossman, Neighborhood Legal Services as House Counsel to
Community-BasedEfforts to Achieve Economic Justice: The East Brooklyn Experience, 23, NYU Rev.
of Law & Social Change, 105 (1997) (for a superb description of a dramatically effective, pioneering
effort by a legal services program in community economic development).
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i. providing initial job readiness training and a Time Dollar work record
to facilitate entry into market jobs;
ii. providing support services (paid for with Time Dollars) for persons
entering the work force who lack an informal support system and who are
likely to lose their jobs when child care, transportation or other crises arise;
iii. providing ongoing community service employment in community
based programs and enterprises for two sub-groups of TANF recipients:
a. hard-to-place recipients with substance abuse and related problems or
otherwise ill-equipped to find and retain employment outside the neighborhoods where they live;
b. grassroots leaders and potential entrepreneurs who presently survive
on welfare, have the greatest mobility and marketability, but whose present and potential contribution to the community makes retaining their
ability, energy and initiative of critical importance to community development. (The faster their movement from welfare to employment
outside their neighborhood, the faster the disinvestment in neighborhood
and community revitalization.); and
iv. securing job placements in entry level jobs based on developing relationships with local employers, building confidence in the screening such
that employers can count on referrals, providing a detailed, work readiness
assessment and assuring ongoing support for new employees.
In Washington, DC, the Time Dollar Community Service Employment Agency
is developing plans to focus community service (Time Dollar) job development
and job placement efforts so as to invest available human resources to address
critical neighborhood needs:
Respite and support services for foster families under stress. TANF recipients can provide significant support and relief to ease their burdens;
Informal and formal kinship care arrangements whereby grandparents
take responsibility for raising grandchildren are widespread. Those seniors
are often in need of help, back up and respite. The Time Dollar Employment Agency can help to provide assistance to those households;
Creation of a new, home-based, child development franchise as a vehicle
to create jobs and to enrich home-based day care so that it provides authentic child development services;
Microenterprise development can be aided and accelerated if the Employment Agency uses placement as a form of investment of human capital
in start-up enterprises;
Other anticipated foci for community service placements include support
services for mothers in the work force having problems coping simultaneously with employment and child rearing, expansion of the food bank now
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in operation at Benning Terrace and development or expansion of neigh-

borhood safety patrols.
ANALYSIS

Time Dollars function as a barter currency to enable those with purchasing
power, gained by helping others, to access goods and services that others can
provide. They expand the consumer base - by enabling everyone to earn
purchasing power by contributing to the well being of others. They drive an information system about who can do what, who is available and who can be trusted in
a world of strangers. They enable people, not formally in the labor force, to define themselves as workers - and they expand the definition of work to include
critically important forms of contribution that historically have not been counted
as "work."
THE

BROADER IMYPLICATIONS OF CO-PRODUCON

Co-Production provides a framework within which it is possible to harness the
jurisprudential concept of "powers" to get currently separate forces to converge
in a movement that can take entitlements to a dramatically different and higher
level.
The first force is to be found in a range of developments that replace unilateral
giving of various kinds with relationships that incorporate a norm of reciprocity.
Changing unilateral acts of largesse - by volunteers, by government, by helping
professionals, by social service agencies, by community development corporations - to reciprocity turns decency, caring, and altruism into a catalyst for contribution and self-validation by the recipient. It redefines work. It expands our
notion of compensation beyond what money can buy and substantiates a definition of value beyond that to which the market accords recognition. It says we
need each other. The shift to reciprocity comes with an increasing recognition
that simply giving things away - whether goods, services or money - does not
yield intended results and benefits. Reciprocity is a moral norm. Unleashed it
becomes a normative force for social change.
The second force arises out of multiple developments operating to transform
our concept of work to the more fundamental concept of contribution. Tune Dollars provide a currency that confers value on social contribution in a way that
money simply cannot because of characteristics built into the global monetary
system. There is increasing realization that we must redefine work if we are to:
Tap human resources for which the market presently has no use;
Move from a deficit-model to an asset-based model by harnessing underutilized human resources to help address critical social problems;
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Develop human capital so that disadvantaged persons can find paths out of
poverty and avoid being shunted for life into dead-end jobs;
Rebuild the non-market economy of family, neighborhood and community;
Generate social capital in communities habituated to redlining and
disinvestment;
Revitalize the work ethic by rewarding social contribution as authentic
work; and
Seek contribution and reciprocity from at-risk groups now treated as objects of unilateral beneficence or as useless "slackers" and parasites.
The third force builds on the first two. It is where creative lawyering can make
a difference because it involves a shift from rights to powers, from entitlements
based on deficiencies and needs, to earned entitlements based on contribution.
An entitlement is a right. A right is a claim, expectation, or demand already
protected by law. It becomes vested by virtue of characteristics embedded in the
elements of that claim. A power in jurisprudential terms is different. A power is
the capacity to create new rights and duties by taking action. Examples include
the power to enter into a contract or to enact legislation that generates reciprocal
legal obligations.
One can debate whether or not entitlements are good or bad, whether or not
entitlements that flow from doing nothing (but just being poor or "eligible") reward dependency. Powers to create new right-duty relationships and new reciprocal obligations by virtue of one's actions and contribution do not suffer from
the same infirmity. The Earned Income Tax Credit, for example, is not an entitlement - until one has exercised the power to get it by working.
The movement that Co-Production can unleash entails a shift from rights to
powers, from entitlements based on problems, needs and deficiencies to entitlements earned by contribution. Once we redefine work, once we expand that definition to include all socially valuable contributions, each and every one of us has
a choice, the choice to exercise an inalienable power to work by contributing to
the well being of others. The exercise of that power, at the very least, triggers a
moral norm of reciprocity. That norm of reciprocity operates with increased potency to create a claim on a society as affluent as ours -a claim to a minimally
decent standard of living together with the opportunity to grow, to learn, to develop, and to give our children the opportunity to grow, learn, and develop.
To be sure, there is a gap between a moral norm and a legal norm in the
conventional sense. In theory, only a legal norm is obligatory and enforceable
but if Co-Production can confer the power to redefine oneself as a contributor
and builder, a norm of reciprocity can trigger the creation of new "earned
entitlements."
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Moral norms and legal norms are not the only options available. Between the
two lies a vast expanse of possibility. We know from customary law and anthropological studies of "gift societies" that cultural norms of reciprocity can be far
more binding than legal norms.' 6 Moral suasion itself is powerful. It is simply
unacceptable for a society to put people out on the street and to subject children
to starvation and poverty when the sole breadwinner is doing everything within
his or her power to contribute to the well-being of others and to find a job in the
market economy. The reward for contribution ought, at least, to be adequate
sustenance.
Co-Production can trigger change. When reciprocity is combined with a redefinition of work, the shift from rights to powers operates as a catalyst. It takes each
act of contribution, confers on such acts the moral power of reciprocity, and then
harnesses that power to give rise to an earned and justified expectation to which
the social, political and legal order must fashion responses. In one form or another, we believe that response will find expression in a recognized and protected
claim to enjoy a decent standard of living, to fulfill oneself, and to enable one's
children to fulfill their potential. In short, Co-Production supplies the elements
needed to create a world where any person willing to contribute by helping another will be able to earn the purchasing power and status needed to enjoy a
decent standard of living and the opportunity to learn and to grow. As poverty
lawyers (or more precisely, as anti-poverty lawyers), it is within our power to
make that goal a reality. Co-Production makes it possible. And if it is possible,
then it is obligatory.

16 Maus, The Gift

